STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF LAW ENFORCEMENT
CRI M NAL JUSTI CE STANDARDS
AND TRAI NI NG COVM SSI ON

Petiti oner,
VS. Case No. 06-2091PL
SHAWN C. JONES,
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RECOVMVENDED CRDER

Notice was provided and on August 17, 2006, at 1:00 p.m, a
formal hearing was held in this case.Y The hearing |ocation was
t he Vol usia County Courthouse, 101 North Al abama Avenue, Del and,
Florida. Authority for conducting the hearing is set forth in
Sections 120.569 and 120.57(1), Florida Statutes (2006). The
heari ng was conducted by Charles C. Adans, Adm nistrative Law
Judge.

APPEARANCES

For Petitioner: Linton B. Eason, Esquire
Depart nent of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302

For Respondent: No Appearance



STATEMENT OF THE | SSUE

Shoul d the Crimnal Justice Standards and Training
Comm ssion (the Conm ssion) inpose discipline on Respondent in
association with his |aw enforcenent certificate?

PRELI M NARY STATEMENT

By an Administrative Conplaint in Case No 22871, signed on
March 14, 2006, the Comm ssion accused Respondent of the
fol |l owi ng:

(a) On or about June 7, 2005, the Respondent, Shawn C.
Jones, did unlawfully commit a battery upon Christine Dobneier
by actually touching or striking her intentionally causing
bodily harmto Christine Dobneier against her will.

(b) On or between July 2004 and June 2005, the Respondent
Shawn C. Jones, did unlawfully and willfully, maliciously harass
anot her person, to wt: Christine Dobneier and Tanra Marris, by
continuously exposing his genitals to them which caused
substantial enotional distress in said person [sic] and served
no | egitinate purpose.

(c) On or between July 2004 and June 2005, the Respondent,
Shawn C. Jones, did unlawfully expose or exhibit his sexual
organs in a public place or in the private prem ses of another,
or so near thereto as to be seen from such private prem ses, in
a vul gar or indecent manner, or so to expose his person in such

pl ace or go to be naked in such pl ace.



By this conduct Respondent has been accused of violating
Sections 784.03, 784.048, and 800.03, Forida Statutes, and any
| esser-included offenses, and Section 943.1395(6) and (7),
Florida Statutes, and Florida Adm nistrative Code Rule 11B-
27.0011(4)(b), by failing to maintain qualifications established
in Section 943.13(7), Florida Statutes, related to the necessity
for a law enforcenent officer in Florida to have good noral
character.

The Conm ssion provi ded Respondent a witten opportunity to
el ect his rights in addressing the Adm nistrative Conpl ai nt
through a formit provided to him Respondent chose the option
to dispute the allegations of fact contained in the
Adm ni strati ve Conplaint and that by executing the formhis
request be considered a petition for a fornmal hearing in
accordance with Section 120.57(1), Florida Statutes, to be held
before an Adm nistrative Law Judge appoi nted by the Division of
Adm ni strative Hearings (DOAH).

On June 14, 2006, DOAH received Petitioner's request for
assi gnnent of an adm nistrative |aw judge to conduct the
hearing. A case file was opened and the case was assi gned as
DOAH Case No. 06-2091PL to be heard by the undersigned. A
Notice of Hearing was provided to the parties using the
addresses provided by Petitioner's counsel and Respondent

respectively. The address provided by the Respondent was as



reflected in his election of rights formand the certified mai

di spatch postal service formbearing his signature. The hearing
notice sent to Respondent was not returned as undelivered.

Al t hough Respondent did not attend the hearing, he did provide a
witten statenent to the effect that he would not be attending.
That statenent was filed with DOAH on August 16, 2006, at 11:10
a.m Upon the return fromthe hearing, the undersigned was nmade
aware of the contents of the witten statenment by Respondent.

It was addressed in a Notice of Ex-Parte Communi cation as an
attachnent, in accordance with Section 120.66(1)(b), Florida
Statutes (2006). Under the circunstances, as reflected in the
order pertaining to the Notice of Ex-Parte Communi cation, the
contents wthin the correspondence received fromthe Respondent
have not been considered in preparing this Recommended Order.

To the extent that the correspondence attenpts to explain
Respondent's position in this case concerning di sputes of
material fact, it does not conport with the process identified
in Section 120.57(1)(a) and (b), Florida Statutes (2006),

concerning the hearing itself and Respondent's opportunity to

participate. It is acknow edged that through the correspondence
Respondent indicated that " . . . | would |ike to keep ny
certification . . .," taken to refer to his | aw enforcenent

certification. That being so, the evidence that was presented

by Petitioner at the formal hearing addresses the continuing



opposition by the Respondent to discipline and the val ue of
proceeding with the case in his absence

At hearing Petitioner presented Captain Tanra Marris and
Christine Dobneier as its witnesses. Petitioner's Exhibits
nunbered one through three were admtted.

On Septenber 11, 2006, a hearing Transcript was filed. On
Sept enber 20, 2006, Petitioner's Proposed Recommended Order was
filed. The Proposed Recommended Order has been considered in
preparing the Recommended Order.

FI NDI NGS OF FACT

1. The Comm ssion has the power to certify and revoke the
certification of |aw enforcenent officers. § 943.12(3), Fla.
Stat. (2006).

2. Respondent is a certified | aw enforcenent officer. At
times relevant to the inquiry he served in that capacity in New
Snyrna Beach, Florida. Based upon the record, it is inferred
that his enploynent was in association wth what has been
identified as the Volusia County Beach Patrol (Beach Patrol).
That organi zation was constituted of |aw enforcenent officers
and ot her enpl oyees, to include an ocean rescue |life guard and
EMI. The latter enploynent position was referred to in the

organi zation as a Beach Safety Specialist.



3. The accusations agai nst Respondent in this case involve
conduct seen by and directed to two femal es, Captain Tamara
Marris, a |l aw enforcenent officer and Beach Patrol Speciali st
Christine Dobneier. Both worked for the Beach Patrol at tines
relevant to the inquiry.

4. The incidents that formthe basis for this conplaint
took place in a building (the station) utilized by the Beach
Patrol .

5. The basic design of the building is set out in
Petitioner's Exhibit nunbered one, admtted. The draw ng or
diagramis not to scale. It does reflect the |ocation of a
| ocker room the door to that |ocker room a bathroomand an
office in the building. It also shows the |ocation of
Respondent's | ocker within the | ocker room The door into the
| ocker roomis kept shut. It has a conbination |lock on it that
nmust be unl ocked to gain access to the | ocker room

6. In the summer 2004, Respondent and Captain Marris
finished their duty shift at the beach and returned to the
station. They were the only enployees in the station at the
time. Respondent was in the | ocker room which was not intended
to be a dressing room The bathroomis the place where people
change their clothes fromthe duty clothing into other attire.

Respondent was facing his | ocker wearing only a towel when



Captain Marris entered the | ocker room MVWhile in the |ocker
room Respondent's genitals were exposed to her view

7. On this first occasion Captain Marris thought that the
exposure was just an accident.

8. On a second occasion when the two officers, Captain
Marris and Respondent were closing the shift, Captain Marris
wal ked into the | ocker room and Respondent dropped the towel he
was wearing exposing hinself, that is exposing his genitals.
The second incident took place in approxi mately August 2004.

9. There was a third incident at the station between
Respondent and Captain Marris. This tinme before Captain Marris
entered the | ocker room she said sone words to the effect,
"Hey, are you decent," to which Respondent replied, "Yeah, cone
on in." Wen she entered the room Respondent dropped his towel
to pull up his shorts and she saw his genitals again. 1In her
mnd, with the third incident having transpired, she concl uded
t hat Respondent's actions were deliberate. As a consequence
beyond that point, when Captain Marris needed to put her work
gear away in the | ocker room she would wait until Respondent
left the station.

10. On the third occasi on which occurred sonetine around
Sept enber 2004, Respondent and Captain Marris were alone as they

had been on the prior two occasions.



11. When Captain Marris deternmined in her mnd that the
Respondent was acting intentionally in exposing his genitals,
she considered this to be vulgar or indecent. She did not
believe that anything in the conduct was legitimate. Certainly
by the third occasion, if not before, Respondent's conduct could
be seen as intentional and wi thout |egitinmate purpose.

12. Christine Dobneier was subject to Respondent's
i nappropriate conduct. She was a full-tine ocean |life guard and
EMI in the position Beach Safety Specialist. She had simlar
experiences w th Respondent to those between Respondent and
Captain Marris. As Ms. Dobneier recalls, ordinarily the male
personnel would wear "life guard baggi es" at work. At tines the
mal e enpl oyees would wap a towel around the |ife guard baggies.
This reference is understood to nmean sonme form of pants or
shorts worn by the mal e personnel which they would cover with a
towel. In July or August 2004 around closing time, M. Dobneier
entered the | ocker room where Respondent was | ocated. He was
wearing a towel when she entered the room At that nonment his
towel fell exposing his genitals. She stated, "I amso sorry”
and wal ked out. On that occasion the door to the | ocker room
had been open when she entered.

13. A couple of weeks later Ms. Dobneier entered the
| ocker room This tinme the | ocker room door had been cl osed.

She did not bother to knock because nost people in her



experience woul d change their clothes in the bathroom She
pushed t he | ock nmechani sm whi ch nmade a | oud noi se. She entered
the room and saw Respondent, who was wearing only a T-shirt.
Respondent was facing his | ocker. Wen Ms. Dobneier entered the
room he turned toward her, exposing his genitals. M. Dobneier
apol ogi zed for seeing Respondent in his undressed state and

i medi ately left the room

14. There was a third incident involving Respondent and
Ms. Dobneier, a few weeks after the second incident. This tinme
Ms. Dobmei er knocked on the | ocker room door and Respondent told
her to enter the room \Wen she did he was standi ng naked and
she wal ked right back out. Later, M. Dobnei er asked Respondent
about the third incident and said, "Why did you tell nme to cone
in," and Respondent in reply, as Ms. Dobneier explains, "Just
ki nd of |aughed.” After the third incident Ms. Dobneier felt
that the Respondent intended the conduct in exposing hinself.

15. There was a fourth incident in the | ocker room This
time Ms. Dobnei er knocked on the | ocker room door and did not
hear anything in response. She activated the |ocking nmechani sm
and Respondent was found in the roomwith his penis erect facing
her. He asked Ms. Dobnei er whether he, as Ms. Dobneier states,

i ndi cati ng Respondent, "Was as large as ny boyfriend." This is

understood to nean a conpari son between Respondent and

Ms. Dobneier's boyfriend as to their genitals. No other persons



were in the station when this encounter took place.
Ms. Dobnei er considered the Respondent's exposure of his
genitals as vul gar

16. As a result of the | ast encounter Ms. Dobneier decided
not to enter the | ocker room whil e Respondent was at the
station.

17. At the beginning of 2005 there was another incident.
This tinme Respondent grabbed Ms. Dobneier's breast after a swim
drill. The incident took place in the | ocker roomw th the door
open and 10 to 12 lifeguards in the main area outside of the
room Only Respondent and Ms. Dobneier were in the | ocker room
when he performed this act. His action was not invited or
acqui esced to. Ms. Dobneier responded by telling Respondent,
"Don't ever touch nme again" and wal ked away.

CONCLUSI ONS OF LAW

18. The Division of Administrative Hearings has
jurisdiction over the parties and the subject matter in this
case pursuant to Sections 120.569 and 120.57(1), Florida
Statutes (2006).

19. By this action, the Conm ssion seeks to discipline
Respondent concerning his |aw enforcenent certificate.
Petitioner bears the burden of proving the allegations in the
Adm ni strative Conpl aint before discipline can be inposed

agai nst Respondent's certificate. The nature of that proof nust

10



be by clear and convincing evidence. Departnent of Banking and

Fi nance Division of Securities and |Investor Protection v.

OGsborne Stern and Co., 670 So. 2d 932 (Fla. 1996); and Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).

20. The neaning of clear and convincing evidence is

explained in the case In Re: Davey 645 So. 2d 398 (Fla. 1994),

quoting with approval from Slonowitz v. Wl ker, 429 So. 2d 797

(Fla. 4th DCA 1983).
21. Again, the factual allegations in the case state the
fol |l owi ng:

(a) On or about June 7, 2005, the
Respondent, Shawn C. Jones, did unlawfully
commt a battery upon Christine Dobneier, by
actual ly touching or striking her
intentionally causing bodily harmto
Christine Dobnei er against her will.

(b) On or between July 2004 and June 2005,
t he Respondent Shawn C. Jones, did
unlawfully and willfully, maliciously harass
anot her person, to wit: Christine Dobneier
and Tanra Marris, by continuously exposing
his genitals to them which caused
substantial enotional distress in said
person and served no |l egitinmate purpose.

(c) On or between July 2004 and June 2005,
t he Respondent, Shawn C. Jones, did

unl awful | y expose or exhibit his sexua
organs in a public place or in the private
prem ses of another, or so near thereto as
to be seen fromsuch private prenm ses, in a
vul gar or indecent manner, or so to expose
his person in such place or go to be naked
in such place.

11



22. Anmong the grounds for discipline referred to in the
Adm nistrative Conpliant is a reference to Section 943. 1395(6),
Florida Statutes (2004), which states in pertinent part:

(6) The comm ssion shall revoke the
certification of any officer who is not in
conpliance with the provisions of s.
943.13(4) or who intentionally executes a
false affidavit established in s. 943.13(8),
S. 943.133(2), or s. 943.139(2).

23. Section 943.13(4), Florida Statutes (2004), addresses
a certificate hol der who has been convicted of a felony or
m sdeneanor involving perjury or false statenent or who has
recei ved a di shonorabl e di scharge fromone of the arned forces
of the United States, as well as the intentional execution of
false affidavits described at Section 943.13(5) and (6), Florida
Statutes (2004). The facts in this case do not concern
thensel ves with perjury or providing a false oath or statenent.
Theref ore Respondent did not violate Section 943.1395(6),
Florida Statutes (2004).

24. In the alternative, Respondent is being prosecuted
pursuant to Section 943.1395(7), Florida Statutes (2004), which
st at es:

(7) Upon a finding by the comm ssion that a
certified officer has not nuintai ned good
noral character, the definition of which has
been adopted by rule and is established as a
statewi de standard, as required by s.
943.13(7), the comm ssion may enter an order

i nposi ng one or nore of the follow ng
penal ti es:

12



(a) Revocation of certification.

(b) Suspension of certification for a
period not to exceed 2 years.

(c) Placenent on a probati onary status for
a period not to exceed 2 years, subject to
ternms and conditions inposed by the

comm ssion. Upon the violation of such
terms and conditions, the conm ssion nmay
revoke certification or inpose additional
penalties as enunerated in this subsection.
(d) Successful conpletion by the officer of
any basic recruit, advanced, or career
devel opnent training or such retraining
deened appropriate by the conm ssion.

(e) Issuance of a reprinmand.

25. Section 943.13(7), Florida Statutes (2004), which
forms the basis for establishing a statew de standard by rul e
adoption for the maintenance of good noral character, states in
referring to the Respondent's obligation as a certificate hol der
that he should "have a good noral character as determ ned by a
background i nvestigati on under procedures established by the
Conmi ssi on. "

26. The rule to inplenent the basis for discipline for a
certified officer, such as Respondent, who has not nai ntai ned
good noral character is found at Florida Adm nistrative Code
Rul e 11B- 27.0011(4)(b), which states:

For the purposes of the Crimnal Justice

St andards and Trai ni ng Comm ssion's
i npl enentation of any of the penalties

13



specified in Section 943.1395(6) or (7),
F.S., acertified officer's failure to
mai ntai n good noral character required by
Section 943.13(7), F.S., is defined as .

(b) The perpetration by an officer of an
act that would constitute any of the
foll owi ng m sdeneanor or crimnal offenses
whet her crimnally prosecuted or not:

1. Sections . . . 784.03, . . . 784.048
and 800. 03 .

The statutes incorporated in the rule that have been referenced

are those found in the legal allegations set forth in the

Adm ni strative Conpl aint.

27.

Section 784.03, Florida Statutes (2004), states in

pertinent part:

28.

784.03: Battery .

(1)(a) The offense of battery occurs when a
person:

1. Actually and intentionally touches .
anot her person against the will of the
ot her;

(b) Except as provided in subsection (2), a
person who conmts battery commts a

m sdenmeanor of the first degree, punishable
as provided in s. 775.082 or s. 775.083.

Section 784.048, Florida Statutes (2004), in pertinent

part states:

784.048: Stalking; definitions; penalties.

(1) As used in this section, the term

14



(a) "Harass" neans to engage in a course of
conduct directed at a specific person that
causes substantial enotional distress in
such person and serves no legitimte

pur pose.

(b) "Course of conduct"™ nmeans a pattern of
conduct conposed of a series of acts over a
period of tinme, however short, evidencing a
continuity of purpose. Constitutionally
protected activity is not included wthin

t he neani ng of "course of conduct." Such
constitutionally protected activity includes
pi cketing or other organi zed protests.

* k*x %x

(2) Any person who willfully, maliciously,
and repeatedly . . . harasses . . . another
person conmts the offense of stalking, a

m sdemeanor of the first degree, punishable
as provided in s. 775.082 or s. 775.083.

* k* *

29. Section 800.03, Florida Statutes (2004), states:

Exposure of sexual organs. - It is unlawf ul
to expose or exhibit one's sexual organs in
public or on the private prem ses of
another, or so near thereto as to be seen
from such private prem ses, in a vulgar or

i ndecent manner, or to be naked in public
except in any place provided or set apart
for that purpose. Violation of this section
is a msdeneanor of the first degree,

puni shable as provided in s. 775.082 or s.
775. 083.

30. The Adm nistrative Conplaint did not allege and no
proof was offered to show that Respondent had been crimnally
prosecuted for the m sdeneanors set out in this discussion.

Cl ear and convi nci ng evi dence was presented to show t hat

15



Respondent viol ated those provisions as to el enments of proof
related to the statutory | anguage. Respondent comm tted battery
agai nst Ms. Dobnei er when he grabbed her breast as defined in
Section 784.03, Florida Statutes (2004). Respondent exposed his
genitals to Captain Marris and Ms. Dobneier; he was naked in
their presence, and he acted in a vulgar and i ndecent nmanner in
their presence when exposing hinself. Al these acts were done
in public in a setting that was not designed or set apart for
t he purpose of being naked. The exposure of his sexual organs
met the definition found within 800.03, Florida Statutes (2004).
The continuing confrontation by Respondent in exposing his
sexual organs to Captain Marris and Ms. Dobneier neets the
definition of stalking set out in Section 784.048, Florida
Statutes (2004), when describing a m sdeneanor, as opposed to a
felony. Consistent with Florida Adm nistrative Code Rule 11B-
270011(4) (b), clear and convincing evidence has been shown that
Respondent perpetrated acts that would constitute m sdeneanors
inrelation to Sections 784.03, 784.048, and 800.03, Florida
Statutes (2004), thereby failing to maintain good nora
character.

31. Florida Adm nistrative Code Rule 11B 27.005(5)(b),
when equati ng conduct which would constitute a m sdeneanor
of fense pertaining to Section 784.03, Florida Statutes (2004),

establishes the recomended penalty range as suspensi on.

16



When considering Section 800.03, Florida Statutes (2004), the
penalty range is suspension, and probation wth counseling, to
revocation. The rule nmakes no nmention of Section 784.048,
Florida Statutes (2004). Under Florida Adm nistrative Code Rule
11B-27. 005(6), additional criteria address aggravating
circunstances and mitigating circunstances in inmposing

puni shment. The aggravating circunstances are that there were
numer ous viol ations, the exposure of genitals by the repetitious
nature of the conduct made it severe, and the battery on anot her
person was a severe act. None of the mitigating circunstances
addressed in the rule were presented.

RECOMVVENDATI ON

Upon consideration of the facts found and t he concl usi ons
of law reached, it is

RECOMMENDED:

That a final order be entered finding violations of the
statutes and rule referred to and revoki ng Respondent's | aw

enforcenent certificate.

17



DONE AND ENTERED this 17th day of October, 2006, in

Tal | ahassee,

1/

on August 17, 2006.

Leon County,

Fl ori da.

e

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 17th day of Cctober, 2006.

ENDNOTE

Oiginally the case was scheduled to be heard at 10: 00 a. m
The hearing commenced at a later tine for

reasons explained in the hearing transcript.

COPI ES FURNI SHED.

Linton B. Eason, Esquire
Department of Law Enforcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

Shawn C. Jones

M chael Crews, Program Director
Division of Crimnal Justice

Pr of essi onal i sm Servi ces
Departnment of Law Enforcenent
Post Ofice Box 1489
Tal | ahassee, Florida 32302
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M chael Ramage, General Counsel
Department of Law Enf or cenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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